AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Off. of Spec. Educ. and Rehab. Services, Education

§300.174 Prohibition
medication.

(a) General. The SEA must prohibit
State and LEA personnel from requir-
ing parents to obtain a prescription for
substances identified under schedules I,
II, III, IV, or V in section 202(c) of the
Controlled Substances Act (21 U.S.C.
812(c)) for a child as a condition of at-
tending school, receiving an evaluation
under §§300.300 through 300.311, or re-
ceiving services under this part.

(b) Rule of construction. Nothing in
paragraph (a) of this section shall be
construed to create a Federal prohibi-
tion against teachers and other school
personnel consulting or sharing class-
room-based observations with parents
or guardians regarding a student’s aca-
demic and functional performance, or
behavior in the classroom or school, or
regarding the need for evaluation for
special education or related services
under §300.111 (related to child find).

(Approved by the Office of Management and
Budget under control number 1820-0030)

(Authority: 20 U.S.C. 1412(a)(25))

on mandatory

§300.175 SEA as provider of FAPE or
direct services.

If the SEA provides FAPE to children
with disabilities, or provides direct
services to these children, the agency—

(a) Must comply with any additional
requirements of §§300.201 and 300.202
and §§300.206 through 300.226 as if the
agency were an LEA; and

(b) May use amounts that are other-
wise available to the agency under
Part B of the Act to serve those chil-
dren without regard to §300.202(b) (re-
lating to excess costs).

(Approved by the Office of Management and
Budget under control number 1820-0030)

(Authority: 20 U.S.C. 1412(b))

§300.176 Exception for prior State
plans.

(a) General. If a State has on file with
the Secretary policies and procedures
approved by the Secretary that dem-
onstrate that the State meets any re-
quirement of §300.100, including any
policies and procedures filed under
Part B of the Act as in effect before,
December 3, 2004, the Secretary con-
siders the State to have met the re-
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§300.177

quirement for purposes of receiving a
grant under Part B of the Act.

(b) Modifications made by a State. (1)
Subject to paragraph (b)(2) of this sec-
tion, policies and procedures submitted
by a State in accordance with this sub-
part remain in effect until the State
submits to the Secretary the modifica-
tions that the State determines nec-
essary.

(2) The provisions of this subpart
apply to a modification to an applica-
tion to the same extent and in the
same manner that they apply to the
original plan.

(c) Modifications required by the Sec-
retary. The Secretary may require a
State to modify its policies and proce-
dures, but only to the extent necessary
to ensure the State’s compliance with
this part, if—

(1) After December 3, 2004, the provi-
sions of the Act or the regulations in
this part are amended,;

(2) There is a new interpretation of
this Act by a Federal court or a State’s
highest court; or

(3) There is an official finding of non-
compliance with Federal law or regula-
tions.

(Approved by the Office of Management and
Budget under control number 1820-0030)

(Authority: 20 U.S.C. 1412(c)(2) and (3))

§300.177 States’ sovereign immunity
and positive efforts to employ and
advance qualified individuals with
disabilities.

(a) States’ sovereign immunity.

(1) A State that accepts funds under
this part waives its immunity under
the 11th amendment of the Constitu-
tion of the United States from suit in
Federal court for a violation of this
part.

(2) In a suit against a State for a vio-
lation of this part, remedies (including
remedies both at law and in equity) are
available for such a violation in the
suit against any public entity other
than a State.

(3) Paragraphs (a)(1) and (a)(2) of this
section apply with respect to violations
that occur in whole or part after the
date of enactment of the Education of
the Handicapped Act Amendments of
1990.
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